ST 00-0009-PLR 06/27/ 2000 CONSTRUCTI ON CONTRACTCRS

In Illinois, construction contractors are deened end users of tangible
personal property purchased for incorporation into real property. See 86
[Il. Adm Code 130.1940. (This is a PLR).

June 27, 2000

Dear XXXxX:

This Private Letter Ruling, issued pursuant to 2 Ill. Adm Code 1200 (see
http://ww. revenue. state.il.us/legalinformtion/regs/part1200), is in response to
your letter received March 16, 2000. W apologize for the delay in our response.
Revi ew of your request for a Private Letter Ruling disclosed that all information
described in paragraphs 1 through 8 of subsection (b) of the enclosed copy of
Section 1200.110 appears to be contained in your request. This Private Letter
Ruling will bind the Departnment only with respect to COMPANY for the issue or
i ssues presented in this ruling. |Issuance of this ruling is conditioned upon the
understanding that neither COMPANY nor a related taxpayer is currently under
audit or involved in litigation concerning the issues that are the subject of
this ruling request.

In your letter, you have stated and nmade inquiry as follows:

Qur Conpany in the person of PERSON has been in correspondence wth
you in regard to the paynment of Use Tax in a specific context we have
found ourselves facing. In your latest letter dated 11/29/99 you
responded with a CGeneral Information Letter, stating that we didn't
provi de enough docunent ati on.

PERSON is no longer in our enploy so | amtaking over on this mtter.
My name is NAME and | am the President of the corporation as well as
one of two owners.

It is our desire to have the departnent provide us with a Private
Letter Ruling on this matter. As such | will do ny best to cover the
(8) points of information necessary for a private letter ruling to be
consi der ed:

1. Wien we Bid work directly for BUSINESS we include Use Tax on the
cost of our materials going into that job and remt Use tax
accordi ngly.

On new stores, or major renodeling projects, A S.AP.. contracts
with one of the major OE M equipnment nmanufacturers who is
providing their refrigeration systens and refrigerated cases to
act as a prime contractor. On these projects we did to the
OE M and are instructed on the bid formto not include use tax
in our pricing breakdowns where we show material and | abor
figures for each phase of the work to be performed. The OE M
states that they will submt use tax on the sale price of the
material totals and issues a resale certificate and a list of
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their resale certificate nunbers for each state they do business
in. A copy of a typical contract is enclosed as required under
poi nt 2.

If I include use tax in ny material breakdown figures two things
can happen. First of all if ny conpetitors follow the bid
instructions | stand the chance that the additional dollars |
include for Use Tax on material cost will make my bid too high to
be awarded the job, or two if | am awarded the job the state of
I1linois will collect nore than twice as nuch tax as they are
entitled to since the conpany | am bidding to will remt on the

sales price of the materails, rather than the cost.

Pl ease find four sets of docunents that illustrate our contention
that our custoner, in this case CORPORATI ON, specifically intends
to pay tax on the material sales price, and declines to pay the
tax to COMPANY.

a. Docunment #1 (2-pages) Showi ng aut horization by the Dept.
of Revenue for CORPORATION Corp. to collect taxes. Pat e
two is their current Tax Exenption Certificate.

b. Docunment #2 (3-pages) This again shows our bid to
CORPORATION for work to be done in a BUSINESS Store.
Pl ease note that we listed the material taxes as a line
item On page two and three CORPORATI ON issued us Purchase

Orders for this work. If you add up the two P.O’'s you
will find they total $235,311.00 (Qur total wthout the
listed tax.) Agai n CORPORATI ON is t aki ng t he
responsibility for submtting the tax due.

C. Docunment #3 (2-pages) Showi ng anot her exanple of a bid to
CORPCRATION for work at a BUSINESS. Al applicable

segnents of the bid are broken down between Labor and
Materials and totaled on page two at the top. Tax again is
asked for as a line itembut not included in the bid total.
Again CORPORATION is taking responsibility for the tax
owed.

The tax period in question is from My of 1998 through the
present. There is no ongoing audit or tax litigation pending for
this period of tine with the departnent.

To the best of ny know edge the departnent has not ruled or been
asked to rule on this issue or any simlar issue and no
predecessor has previously submtted the sane or simlar issue to
the department but withdrew it before a letter ruling as issued.

This type of working relationship with a Mnufacturer standing
between our conpany and the end wuser, nostly BUSINESS has



ST 00-0009- PLR
Page 3
June 27, 2000

basically occurred with tw manufacturers. ( CORPCRATI ON  and
ABC) . Please find Docunent #4 Uniform Sales & Use Tax
Certificate Miultijurisdiction from ABC. and their statement at
the bottom of the docunent. Also please find Docunment #5
attached which is a FAX frommy Illinois Manager MR A He
spoke to MR B., the head of taxes for ABC regarding the paynent
of taxes to Illinois. | encourage you to talk directly to VR B

Wi th any questions you may have.

6. I know of no authority contrary to ny view of this matter,
however as | stated previously, when we deal one on one wth
BUSI NESS, without a manufacturer in between we charge use tax on
materials and there is no problem w th BUSI NESS. This type of
transaction is clearly stated in the code.

7. There are no trade secrets that we wish to protect in regard to
this private letter ruling.

8. I, NAVE am the President of this corporation as well as one of
two people owning stock in said corporation. It is ny
understanding that it is not the intent of the Departnent of
Revenue to collect tax twce on the sane materials. It is our
desire to collect and pay Use Tax to the state of Illinois
correctly wthout jeopardizing our conpetitive position with the
compani es we are bidding to.

W will appreciate a tinely decision on this matter.

Please find enclosed copies of 86 I1ll. Adm Code 130.1940 and 130.2075
regarding the tax liabilities of contractors in Illinois. The term “construction
contractors” i ncl udes general contractors, subcontractors, and specialized
contractors such as |andscape contractors. The term “contractor” means any
person or persons who are engaged in the occupation of entering into and
perform ng construction contracts for owners. In Illinois, construction
contractors are deened end users of tangible personal property purchased for
incorporation into real property. See Section 130.1940. As end users of such
tangi ble personal property, <contractors incur Use Tax liability for such
purchases based upon the cost price of the tangible personal property.
Ther ef ore, any tangible personal property that gener al contractors or
subcontractors purchase that will be permanently affixed to or incorporated into
real property in this State will be subject to Use Tax. If contractors did not

pay the Use Tax liability to their suppliers, they nust self-assess their Use Tax
liability and pay it directly to the Departnent.

As previously stated, contractors are deenmed end users of property that is
purchased for incorporation into real property. If general contractors did not
purchase the tangi ble personal property, then the general contractors cannot be
held liable for tax due on another entities' purchases. If subcontractors are
utilized and are acting as construction contractors, the transaction between the
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general contractors and the subcontractors is not a taxable transaction. The
subcontractors incur Use Tax liability on any tangible personal property that
they purchase for incorporation into real estate. If, however, (genera

contractors make purchases and then contract to have subcontractors do the
installation, the general contractors incur Use Tax liability because they are
maki ng t he purchases of such tangi bl e personal property.

The paperwork attached to your letter does not provide sufficient
information for us to determne the precise nature of the transactions between

the parties. For this reason, a precise response is difficult. It appears
however, that you have described a situation in which a manufacturer of coolers
enters into a contract with grocers to provide and install coolers. The

manuf act urer provides the coolers, and subcontracts with COVWANY to install the
cool ers. Your conpany appears to act as a subcontractor by attaching piping and
other items to the coolers as part of installation. Therefore, under these
ci rcunstances, your conpany incurs Use Tax on the cost price of the materials
used to affix the coolers to real estate.

The facts upon which this ruling are based are subject to review by the

Departnent during the course of any audit, investigation, or hearing and this
ruling shall bind the Departnent only if the material facts as recited in this
ruling are correct and conplete. This ruling will cease to bind the Departnent

if there is a pertinent change in statutory law, case law, rules or in the
material facts recited in this ruling.

I hope this information is helpful. If you have further questions
concerning this Private Letter Ruling, you may contact Jerilynn CGorden at (217)
782-2844. |If you have further questions related to the Illinois sales tax |aws,
pl ease visit our website at www. revenue.state.il.us or contact the Departnent's

Taxpayer Information Division at (217) 782-3336.
Very truly yours,
Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



